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l. INTRODUCTION

The Public-Private Education Facilities and Infrastructure Act of 2002, as amended® (the Act, or
PPEA) is the legislative framework enabling agencies of the Commonwealth of Virginia to enter into
agreements authorizing private entities (sometimes referred to herein as “Private Partner” or “Contractor’”)
to develop and/or operate qualifying projects as defined in the Act. The guidelines and procedures presented
in this document were developed pursuant to the requirements of Virginia Code § 56-575.3:1 and 56-575.16.
The guidelines and procedures also guide private entities who wish to partner with Agencies in undertaking

projects pursuant to the Act.

The Act grants responsible public entities, which include the University, authority to create public-
private partnerships for development of a wide range of projects for public use if the public entities determine
there is a need for such projects and that private involvement may provide the project in a more timely or
cost-effective fashion. Development of projects that lead to productivity or efficiency improvements in the
public entities’ processes or delivery of services, considering, among other things, the probable scope,
complexity or priority of the project; risk sharing including guaranteed cost or completion guarantees; added
value or debt or equity investments proposed by the private entity; or an increase in funding, dedicated

revenue source or other economic benefit that would not otherwise be available, may also be pursued.

Virginia Code 856-575.16.2, provides, in part: “When the responsible public entity determines to
proceed according to the guidelines adopted by it pursuant to this subdivision, it shall state the reasons for its
determination in writing. If a state agency is the responsible public entity, the approval of the responsible
Governor's Secretary, or the Governor, shall be required before the responsible public entity may enter into
a comprehensive agreement pursuant to this subdivision.” Agencies may enter an interim agreement or a
comprehensive agreement under the Act, if they are so advised, only after the Governor or responsible

Cabinet Secretary has approved proceeding to the






stage, a Detailed Stage (Part 2). Part 1 should contain specified information regarding the proposer’s
qualifications and experience, project characteristics, project financing, anticipated public support or
opposition, or both, and project benefit and compatibility. Part 2 should contain specified deliverables,
namely project benefits, scope of work, and a financial plan that contains enough specificity so that the
University may fairly evaluate the financial feasibility of the qualified project






or protected from disclosure by a court order, the University must comply with the provisions of such order.

2. Protection from mandatory disclosure for certain documents submitted by a private entity:

Before a document of a private entity may be withheld from disclosure, the private entity must make
a written request to the University at the time the documents are submitted that designates with specificity
the documents for which the protection is being sought and a clear statement of the reasons for invoking the

protection with reference to one or more of three classes of records listed in Section 11.D.1.

Upon the receipt of a written request for protection of documents, the University shall determine
whether the documents contain (i) trade secrets, (ii) financial records, or (iii) other information that would
adversely affect the financial interest or bargaining position of the University or private entity in accordance
with Section I1.D.1. The University shall make a written determination of the nature and scope of the
protection to be afforded by the University under this subdivision. If the written determination provides less
protection than requested by the private entity, the private entity shall be accorded an opportunity to withdraw
its proposal. Nothing shall prohibit further negotiations of the documents to be accorded protection from
release although what may be protected must be limited to the categories of records identified in Section
11.D.1.

Once a written determination has been made by the University, the documents afforded protection
under this subdivision shall continue to be protected from disclosure when in the possession of the University
or any affected jurisdiction, or the Public Private Partnership Advisory Commission as provided for in 830-
281, to which such documents are provided.

Cost estimates relating to a proposed procurement transaction prepared by or for the University shall
not be open to public inspection.

If a private entity fails to designate trade snBT/F2 9.960000097(e)-13()45(Un)-6(iv)7(er)-5(s)-8(it)-9(y)]TETQq0.00(
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of an initial conceptual stage (Part 1) and a detailed stage (Part 2). The RFP shall invite qualified parties to
submit proposals on individual projects identified by the University. In such case, the University shall set
forth in the RFP the format and supporting information that is required to be submitted, consistent with the

provisions of the Act.

The RFP will specify any information and documents required by the University and the factors that
will be used in evaluating proposals. The RFP will also contain or incorporate by reference applicable
Virginia standard terms and conditions, and should specify any unique capabilities or qualifications that will
be required of the private entities. Pre-proposal conferences may be held as deemed appropriate by the

University.

The RFP shall be posted on the Commonwealth’s electronic procurement website eVA

(www.eva.virginia.gov) and in such other public areas as may be regularly used for posting of public notices.

V. UNSOLICITED PROPOSALS

The Act permits the University to consider unsolicited proposals received from private entities for

development and/or operation of qualifying projects.

The University may publicize its needs and encourage interested parties to submit unsolicited
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and completion guarantees and warranties
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3.

Identify any anticipated adverse social, economic and environmental impacts of
the project. Specify the strategies or actions to mitigate known impacts of the
project. Indicate if environmental and archaeological assessments have been

completed as required.

Identify the projected positive social, economic and environmental impacts of
the project.

Identify the proposed schedule for the work on the project, including the

estimated time for completion.

Identify contingency plans for addressing public needs in the event that all or

some of the project is not completed according to projected schedule.

Propose allocation of risk and liability for work completed beyond the
agreement's completion date, and assurances for timely completion of the

project.

State assumptions related to ownership, legal liability, law enforcement and
operation of the project and the existence of any restrictions on the University’s

use of the project.

Provide information relative to phased or partial openings of the proposed project
prior to completion of the entire work.

List any other assumptions relied on for the project to be successful.

List any contingencies that must occur for the project to be successful.

Project Financing

a.

Provide a preliminary estimate and estimating methodology of the cost of the
work by phase, segment, or both.

S
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applicable, shall also be disclosed
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B.

Format for Submissions at Detailed Stage (Part2)

If the University decides to proceed to the detailed stage (Part 2) with one or more proposals, each

selected private entity must provide the following information, where applicable, unless the University

waives the requirement or requirements:

10.

11.

A topographical map of appropriate scale depicting the location of the proposed project;

A conceptual site plan indicating proposed location and configuration of the project on the

proposed site;

Conceptual (single line) plans and elevations depicting the general scope, appearance and

configuration of the proposed project, along with three-dimensional perspective images;

A detailed description of the proposed participation, use, and financial involvement of the
State, University, and/or locality in the project, including the proposed terms and

conditions for the project if they differ from the standard state General Conditions;

A list of public utility facilities, if any, that will be crossed by the qualifying project and a

statement of the plans of the proposer to accommodate such crossings;

A statement and strategy setting out the plans for securing all necessary property, including
the names and addresses, if known, of the current owners of the subject property as well as

a list of any property the proposer intends to request the public entity to condemn;

A detailed listing of all firms that will provide specific design, construction, and completion

guarantees and warranties, and a brief description of such guarantees and warranties;

A total life-cycle cost specifying methodology and assumptions of the project or projects
and the proposed project start date. Include anticipated commitment of all parties; equity,
debt, and other financing mechanisms; and a schedule of project revenues and project costs.
The life-cycle cost analysis should include, but not be limited to, a detailed analysis
of the projected return, rate of return, or both, expected useful life of facility and estimated

annual operating expenses;
A detailed discussion of assumptions regarding user fees or rates and usage of the projects;

Identification and discussion of any known government support or opposition, or general
public support or opposition for the project. Government or public support should be
demonstrated through resolution of official bodies, minutes of meetings, letters, or other

official communications;

Demonstration of consistency with appropriate local comprehensive or infrastructure

development plans or indication of the steps required for acceptance into such plans;
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12. Explanation of how the proposed project would impact local development plans of each

affected local
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10.

B.

Management approach;

Project staffing plans, the skill levels of the proposed workforce, apprenticeship and other

training programs offered for the project, and the proposed safety plans for the project;
Financial condition; and

Project ownership.

Project Characteristics

Factors to be considered in the University’s review of either phase in determining the project
characteristics include:

1.

C.

Project definition;

Proposed project schedule;

Operation of the project;

Technology and technical feasibility of the project;

Conformance with applicable laws, regulations, codes, guidelines, and standards;
Environmental impacts;

Condemnation impacts;

State and local permits; and

Maintenance of the project.

Project Financing

Factors to be considered in the University’s review of either phase in determining whether the

proposed project financing allows adequate access to the necessary capital to finance the project include:

Cost and cost benefit to the University;

Financing and the impact on the debt or debt burden of the University or appropriating

body;

Financial plan, including overall feasibility and reliability of plan; operator’s past
performance with similar plans and similar projects; degree to which operator has
conducted due diligence investigation; and analysis of proposed financial plan and results

of any such inquiries or studies;

Estimated cost;

17



Life-cycle cost analysis;

The identity, credit history, and past performance of any third party that will provide

financing for the project and the nature and timing of their commitment, as applicable; and,

Such other items as the University deems appropriate.

The University may elect to accept the private entity’s financing proposal or may select its own

finance team, source, and financing vehicle.

D.

Public Benefit and Compatibility

Factors to be considered in the University’s review of either phase in determining the proposed

project's compatibility with the appropriate local or regional comprehensive or development plans include:

E.

Community benefits, including the economic impact the project will have on the
Commonwealth, the University and local community in terms of amount of tax revenue to
be generated for the Commonwealth and political subdivisions, the number jobs generated
for Virginia residents and level of pay and fringe benefits of such jobs, the training
opportunities for apprenticeships and other training programs generated by the project and

the number and value of subcontracts generated for Virginia subcontractors;
Community support or opposition, or both;

Public involvement strategy;

Compatibility with existing and planned facilities; and

Compatibility with local, regional, and state economic development efforts.

Other Factors

Other factors that may be considered in the evaluation and selection of PPEA proposals include:

1.

The proposed cost of the qualifying project;

The general reputation, industry experience, and financial capacity of the private entity;
The proposed design of the qualifying project;

The eligibility of the project for accelerated documentation, review, and selection;
Local citizen and government comments;

Benefits to the public; including whether the project will lead to productivity or efficiency

improvements in the University’s processes or delivery of services to the public;

The private entity’s compliance with a minority business plan, enterprise participation plan,
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duties and responsibilities of the Contractor by the University and the transfer or purchase
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IX. GOVERNING PROVISIONS

In the event of any conflict between these guidelines and procedures and the Act, the terms of the

Act shall control.
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X. TERMS AND DEFINITIONS

""Affected jurisdiction™ means any county, city, or town in which all or a portion of a qualifying
project is located.

"Appropriating body'* means the body responsible for appropriating or authorizing funding to pay
for a qualifying project.

""Comprehensive agreement' means the comprehensive agreement between the private entity and

the responsible public entity that is required prior to the development or operation of a qualifying project.

“Conceptual stage” means the initial phase of project evaluation when the public entity makes a
determination whether the proposed project serves a public purpose, meets the criteria for a qualifying project,
assesses the qualifications and experience of a private entity proposer, reviews the project for financial

feasibility, and warrants further pursuit.

“Cost-benefit analysis” means an analysis that weighs expected costs against expected benefits in
order to choose the best option. For example, a city manager may compare the costs and benefits of
constructing a new office building to those of renovating and maintaining an existing structure in order to

select the most financially advantageous option.

“Detailed stage” means the second phase of project evaluation where the public entity has
completed the conceptual stage and accepted the proposal and may request additional information regarding
a proposed project prior to entering into competitive negotiations with one or more private entities to develop

an interim or comprehensive agreement.
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"Material default™ means any default by the private entity in the performance of its duties that
jeopardizes adequate service to the public from a qualifying project.

"Operate™ means to finance, maintain, improve, equip, modify, repair, or operate.

“Opportunity cost” means the cost of passing up another choice when making a decision or the

increase in costs due to delays in making a decision.

"Private entity" means any natural person, corporation, general partnership, limited liability
company, limited partnership, joint venture, business trust, public benefit corporation, nonprofit entity, or
other business entity.

“Public entity™
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""State" means the Commonwealth of Virginia.

"User fees™ mean the rates, fees, or other charges imposed by the private entity of a qualifying
project for use of all or a portion of such qualifying project pursuant to the comprehensive agreement pursuant
to § 56-575.9.
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