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Why is this Important to You?

* OCHRsthe primaryenforcementagencyregardingTitle IX,
whichmaymakeyour departmentmore likelyto interact
with them

* OCR’procesgsits own, meaningthat respondingio OCR
often looksdifferent from respondingto litigation or even
respondingto other civilrightsenforcementagencies

» Most importantly, understandingOCR’perspectivesandthe
waythat it approachests role canhelp you maintain
policies files,and other materialsin awaythat is helpful to
youandeaseghe burdenof an OCReview

What Complaints Does OCR Handle?

» OCRenforcesseveralaws:
» Title VI
* TitlelX
» Section504 of the RehabilitationActand Title |l of the ADA
» AgeDiscriminationAct

* DOJ/USA@nd EEO@nayalsoconductinvestigationghat
overlapinto thesearease.g., DOJeviews
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Demystifying the OCR Process

» Themainphasesof an OCRcomplaintinvestigation:*
* Notificationto the Institution
« EarlyResolutionOptions
» DataRequests
* Investigation

» Negotiationand Monitoring of ResolutiorAgreementqif
necessary)

*Note that OCRcanalsoconductbroad, agencyinstituted
compliancereviews,but they typically follow these samephases

OCR Investigations: Resources
* OCRComplaintProcessing/lanual(Aug.2020)

» DearColleagud ettersand EnforcemeniGuidanceoy
Statute

* PriorOCR/DOResolution
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Phase |: Evaluating the Complaint

OCRevaluateshe complaintto determinewhetherit can
Investigate:

* Doesthe complaintallegea violation of law enforcedby
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Phase |: Strategies

* There’snot muchaninstitution cando to advocatewith OCR
whenit hasadvancenoticethat a complaintis headedto OCR

» OCRusesthis periodto determinewhetherit hasjurisdictionand
sufficientfactsto investigate

» OCRypicallydoesnot appreciateoutsideopinionsat this early stage
of the processanyefforts to intercedeshouldbe doneverydelicately
* Whenshouldaninstitution intercede?
» Afundamentalpremise isnaccuratethat mightleadto dismissal

« Thematter in questionis currentlybeingheardinternallyat the
institution andthe processs not completed,or it hasbeenfiled in
court or with anotheragency

Phase Il: Notification of Investigation

* OCRsends"*Letter of Notification” to the institution andthe
complainantf it determinesit will openthe complaintfor
investigation.Thisletter typicallyincludes:

* OCR’gurisdiction
 Abrief factualdescriptionandallegationso be investigated
» Astatementthat OCHs a neutral party

* OCRmayrefuseto disclosethe identity of the student/group
bringingthe complaint

« OCRmay consolidatemultiple similarcomplaintsinto a single
Investigation

* OCRmayconverta complaintinto a broadercompliancereview




Phase Il: Notification of Investigation

* Notificationletters are not typicallydetail heavy

» OCRuwill typicallyprovidea link to the CasdProcessing
Manualandthe complaint,but someofficesonly provide
the complaintuponrequestand/or with heavyredactions

» Make FOIArequest

» Simpleto do andusuallycostsnothing

» OCRsrequiredto respond;but maydenythe requestuntil the
investigationis concluded

» May requestadditionalinformation beyondcomplaint,e.g.,
documentssubmittedby complainantor evenprior complaints
againstthe institution
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Early Resolution Options

» RapidResolutionProcess (RRPEasexhosenby OCRbecause
resolutionseemsmore straightforward or timingisanissue.
Often precedeghe notification letter and couldobviatea finding
of anysort.

« FacilitatedResolutionBetweenthe Parties (FRBPANOCR

facilitated mediationtike process:
* Availableonly where OCRleems“appropriate.”

» Bothpartiesmustagreeto mediate;if unsuccessfuihe casegoesback
to mediation. (Different OCRstaff mediatev. investigate.)

« Ultimate agreementnot typicallymonitored by OCRunlessa breachis
allegedand,eventhen, OCRwill typicallyrevertto investigatinghe
originalallegationsandnot the breach.

Voluntary Resolution

* Institutionsmayseekto affirmativelyresolvecomplaintbefore conclusion
of the investigationby initiating negotiationsfor a ResolutionAgreement
(a/k/a 302 Agreement,’becausdt’s definedunder CPMSection302)

» Appropriatewhenthe institution agreeso foregothe investigationand
enter acomplianceagreementon someor all issues

» OCReserveghe right to includeanyfact learnedto date inthe

ResolutiorLetter,which maycreatea strategicadvantagan requestinga
VoluntaryResolutiorearlyif you knowthat iswhereit maybe headed

* Newchangeto Section302 allowsrecipientsan opportunity (5 days)to
reviewthe draft resolutionletter, usuallywhile negotiatingdraft
resolutionagreement







Phase IV: Onsite Visit

Typesof Activities:
* Interview employees includingTitle IX
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Phase |V: Strategies

» Determineappropriaterole of counsel:
 Will counselsitin on interviewsWill counselbe ableto asklimited
guestions?
* Certainlower levelemployeesnayhaveright to refuseto haveanyone
presentduringinterview andto refuseto revealinterview content
* Thisisan opportunity to:
» Demonstrateongoingcomplianceefforts to OCR
» Supplementataresponseasnew
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Phase V: Compliance Determination

« OCRmayend ResolutionAgreementegotiationsat anytime if
thereisan“impasse”or if 90 dayperiod expires. Letter provides
OCRuwill issuefindingswithin 10 daysif resolutionis not reached

« If institution and OCRare still unwillingor unableto negotiate,
OCRuwill issuea Letter of ImpendingEnforcementAction

« After that, OCRuwill initiate administrativeenforcement
proceedlngsto suspendferminate, or refuseto grantor continue
Federalfinancialassistancegr refer to DOJor litigation

« OCRmnayalsomoveto deferanynew or additionalFederal
financialassistancéo school

Phase V: Examples

Typicakequirementsin resolutionagreements:

* Mandatorytraining, with OCRpotentially reviewing
andapprovingtraining content. OccasionallyDCR
mustapprovetrainer(s).

* Revisiorof policiesand submissiorof policiesto
OCRor approvalwithin a specificperiod.

» Conductclimatesurveysor other assessmentsn
the areaof concern.




Phase V: Strategies

» Seekdetailson findingsto understandhow to narrow
agreementtermsto findings:

* Discusgroposediermsandhow they alignwith legal/factual
concerns
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Questions?

Note

Thecontentof this presentationisto providenewsandinformationon legalissues
andall contentis providedfor informationalpurposesonly and shouldnot be
consideredegaladvice.

Thetransmissiorof informationin this presentationdoesnot es ab#ishan attorneyr
clientrelationshipwith the recipient. Therecipientshouldnot gnformationin
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