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Section 1 - Authority and Responsibilities

A

Introduction

The designated Institutions of Higher Education are eligible to become or are currently governed through
Management Agreements or Memoranda of Understanding authorized through the Restructured Higher
Education Financial and Administrative Operations Act of 2004 and Chapters 824 and 829 of  the Acts of
Assembly, 2008 and as re-codified by § 23.1 -1000 et seq. of the Code of Virginia and \ Chapters 588, Acts
of Assembly, 2016. These Institutions embrace the fundamental obligation to the general public to ensure
that purchases are accomplished in accordance with the intent of the laws enacted by the Virginia General
Assembly. The Governing Rules govern each Institution’s procurement of goods, services and insurance and

states that:

To the end that the Institution shall obtain high quality goods and services at reasonable cost, that all
procurement procedures be conducted in an open, fair and impartial manner with avoidance of any

impropriety o
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C. Federal Grants

Restrictions on the use of funds are frequently imposed by the granting federal agency. If the federal grant or
contract funds contain conditions that are in conflict with the Governing Rules, the Institution must request
and obtain a written determination from the Institution’s president or designee that the acceptance of the grant

or contract
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B. Small Dollar Purchases

The Governing Rules allow Institutions of Higher Education to establish and implement its own small dollar
policies and procedures for purchases not expected to exceed the competitive threshold established by law
(currently $200,000Y. The policies and procedures should encourage competition to the maximum feasible
degree, provide fair access for vendors to small dollar purchases, and maintain flexibility to minimize
administrative hardship for the private sector. Copies of these policies and procedures are established and
maintained by each Institution.

C. Competitive Sealed Bidding
1. Invitation for Bid (IFB)

Competitive sealed bidding is used for procurements where clear and concise specifications can be written
and pricing schedules can be established. Price, responsiveness and responsibility are the basis of selection
and award. In competitive sealed bidding, the Invitation for Bid is the solicitation document used to specify
the goods and services or scope of work, all contractual terms and conditions and instructions to bidders.
Public notice of the Invitation for Bid shall be at least 10 days prior to the date set for receipt of bids by
publication on the Department of General Services' central electronic procurement website, eVA. Public
notice also may be published in a newspaper of general circulation or on other appropriate websites, or
both. In addition, bids may be solicited directly from potential contractors. Any additional solicitations
shall include businesses selected from a list made available by the Virginia Department of Small Business
and Supplier Diversity. (Governing Rules 84)

2. Negotiation with Lowest Responsible
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2. Goods and Non Professional Services
a. Ranking of Qualifications and Negotiations

In the competitive negotiation process for goods and non-professional services, the Institution reviews
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A. Specifications

Specifications are written to enhance and not inhibit competition. These specification categories are listed in
the preferred order of use:

1. Generic (Performance and Design)

Buyers must analyze incoming requirements with a view towards soliciting the requirement on a generic
specification basis. Under appropriate circumstances, performance specifications (setting forth the
performance requirements), design specifications (setting forth the essential characteristics of the items
solicited), or a qualified products list may be used.

2. Brand Name or Equal

When it is determined to be impractical to develop a generic specification, a brand name may be used to
convey the general style, type, character and quality of the article desired. Unless otherwise provided in
the solicitation, the name of a certain brand, make or manufacturer does not restrict bidders to the specific
brand or manufacturer named. Any good or product which the Institution, in its sole discretion, determines
to be the equal of that specified, considering quality, workmanship, economyof operation and suitability
for the purpose intended, may be accepted (Governing Rules 812). When brand or manufacturers' names
are specified, and one or more of these is known to be Virginia brands or manufacturers, those known to
be Virginia brands or
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C. Comments or Questions Regarding Specifications
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I. Mistakes in Bids or Withdrawals of Bids
1. Mistakes Discovered Before Opening

A bidder may correct mistakes discovered before the time and date set for receipt of bids by
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E. Contract Pricing Arrangements

Contracts may be awarded on a fixed price or cost reimbursement basis or on any other basis that is not
prohibited. However, no public contract shall be awarded on the basis of
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B. Unsolicited Proposals

Vendors are encouraged to submit unsolicited proposals offering new and innovative goods or services to
Institutions. However, all solicited and unsolicited proposals are submitted:

- atthe risk of and expense of the offeror
- with no obligation on the part of the Institution
- with no restriction on the Institution’s use of such ideas, proposals or the information contained therein

Unsolicited proposals shall be submitted in writing directly to the Institution’s central procurement office,
which will establish a primary point of contact to coordinate the receipt and handling of unsolicited materials.
Favorable evaluation by the Institution does not in itself justify awarding a contract without providing for
competition.

C. Taxes
1. Excise

The Commonwealth of Virginia is generally exempt from paying federal excise taxes except for air
transportation, the cost of which is generally defined as any amount paid within the United States for
transportation of any person by air. Certain vaccines require that an excise tax be paid by the procurement
activity.

2. State Sales
The Commonwealth of Virginia is generally exempt from paying Virginia's sales taxes on purchases of

tangible personal property for its use or consumption. A Tax Exemption Certificate (Form ST-12) will be
provided upon
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the tax.
- Meals (Generally). Retail sales of meals by restaurants, hotels, motels, clubs, caterers, cafes and others
are paid in accordance with policies established by the Virginia Department of Tax Administration.

D. Insurance

Whenever work is to be performed on State owned or leased facilities, the contractor is required to have
insurance required by law and the Institution’s regulations to perform the type of work required. This includes
Workers' Compensation, Employer's Liability, Commercial General Liability and Automobile Liability, and
in certain types of programs Professional Liability/Errors and Omissions insurance coverage. In addition, for
construction contracts, if any subcontractors are involved, subcontractors will also be required to have
Workers' Compensation Insurance in accordance with Governing Rules §25.C and 65.2-800 et seq. of the
Code of Virginia. Stipulated insurance must be obtained prior to contract award and be maintained during the
entire term of the contract. An Institution may require that the contractor provide the certificate of insurance
prior to the provision of any goods and services or the commencement of any work.

E. Drug-Free Workplace

Any contracted firm, its agents and employees are prohibited from manufacturing, distributing, dispensing,
possessing, or using any unlawful or unauthorized drugs or alcohol while on State property. All public bodies
must include in every contract worth over $10,000 the following provisions, which must be met during the
entire performance of the contract:

The Contractor agrees to (i) provide a drug-free workplace for the contractor's employees; (ii) post in
conspicuous places a statement notifying employees that the unlawful manufacture, sale, distribution,
dispensation, possession, or use of a controlled substance or marijuana is prohibited in the contractor's
workplace, and specify the actions that will be taken against employees for violations of such prohibition;
(iii) state in all solicitations or advertisements for employees placed by or on behalf of the contractor that the
contractor maintains a drug-
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If any contract vendor does not meet performance expectations, it is important to advise the contracting officer
of the situation so that appropriate action may be taken.

G. Cooperative Procurement

Any Institution may participate in, sponsor, conduct, or administer a cooperative procurement contract with
one or more public bodies or agencies of the United States for the purpose of combining requirements to
increase the efficiency or reduce administrative expenses in the acquisition of goods and services, other than
professional services. Such purchases are made in accordance with the Governing Rules 86 and the Manual.
The Institution’s Invitation for Bid or Request for Proposal must state that the contract may be made available
to other agencies for cooperative procurements.

Institutions will specifically endeavor to share contractual access and historic/prospective contract usage data
with other Institutions of higher education (to include four-year, two-year and community colleges).
VASCUPP Institutions will routinely share such data with other VASCUPP Institutions when conducting
cooperative procurements. VASCUPP Institutions will routinely include a third-party access clause in their
Request for Pr
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VASCUPP. The approved VASCUPP Zone Map will be included in the procurement document when
deemed appropriate.

Section 7 - Exceptions to Competitive Requirements
Competitive procedures may be waived under these circumstances. (Governing Rules 85:A-J)

Sole Source

Emergency

Selected categories of goods and services not expected to exceed $200,000' as outlined in the
Institution’s small purchase procedures

Purchases of used equipment

Purchases from governmental sources

Purchases not expected to exceed $200,000* for testing or evaluation (limited to purchases of quantities
considered necessary for complete and adequate testing)

Demand payments as identified by the Institution

Other exemptions as defined within Governing Rules 8§37, to include:

1. The purchase of goods or services that are produced or performed by or relatedto:
a. Persons, or in schools or workshops, under the supervision of the Virginia Department for the Blind
and Vision Impaired;
b. Nonprofit sheltered workshops or other nonprofit organizations that offer transitional or
supported employment services serving the handicapped,;
c. Private educational institutions; or
d. Other public educational institutions.
2. Spe(a)u 75.024 378.91 TmO g0 G[S)-3(pe)4((a)u 75.024 378.91 TmO g0 G[S)-3(pe)4((a)u 75.024 378.91 TmO ¢

mmo O WP

o
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C. Printing, Copyright, and Trademark
1 Ownership of Artwork, Negatives, Etc.

All artwork, negatives, dyes, overlays or similar material used to print a job is the Institution’s property
and must be returned to the Institution upon completion of the job. This should be clearly stated in all
solicitations. Institutions should not process any invoice for payment until these items are returned. The
Institution may waive this requirement when it is not practical. The Institution may elect to trademark
and/or copyright associated products, but such efforts to trademark and/or license any Institutional property
by the vendor shall be prohibited.

2 Copyright

No vendor may copyright or trademark any work produced for the Institution without prior written
consent.

D. Individual Services

Contracting for the services of individuals should be treated the same as any other purchase. However,
Institutions contracting with individuals are cautioned that problems have arisen with the Federal Internal
Revenue Service concerning withholding and Social Security taxes when the individual performs under the
supervision and control of the Institution. An employer - employee relationship has been determined toexist
in such cases, and subjects the Institution to tax liability and employment obligations established by State law
or gubernatorial policy. Procurement departments should consult with their financial officers, human
resources officers, and legal counsel to establish policies and procedures for the use of independent
contractors.

E. Legal Services and Expert Witness
Institutions may enter into contracts without competition for legal services, provided that the pertinent

provisions of Chapter 5 (Section 2.2-500 et seq.) of Title 2.2 remain applicable or for expert witnesses and
other services associated with litigation or regulatory proceedings. Special approval for procurement of legal
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H. Rental, Lease, or Installment Purchase of Goods

Rental, lease, or installment purchase of materials, equipment or supplies is handled in the same manner as
the purchase of goods.

Section 9 - Contract Administration and Vendor Performance

With increased privatization and use of term contracts for administrative support within Higher Education, it is
important for each Institution to develop a methodology for active contract administration. Only through continual
active involvement of contract administrators, working in partnership with contracting officers, will the
Institutions’ contractual performance goals be achieved.

Contract administration begins with the signing or execution of a contract or purchase order. Its purpose is to assure

that the contractor's total performance is in accordance with the terms and conditions of the contract. The integrity
of the public procurement system demands that goods or services be furnished as specified in the contract. Contract
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be able to verify gross sales under contracts of this type. The contract administrator must assume
responsibility for sound financial management of the contract performance. In addition, the disposition of
any purchased capital equipment at termination and additions to real property during the term of the
contract must also be addressed in the contract.

E. Purchase Order, Authority, and Shipment

A purchase order is a document the Institution uses to execute a purchase transaction with a contractor. The
purchase order number must be shown on all bills of lading, packing slips, backorders, invoices, etc. The
contractor's receipt of a purchase order authorizes shipment. For requirements-type contracts, the receipt of a
notice of award establishing a contract does not authorize shipment. Shipment is authorized by the receipt of
a purchase order written against the contract. Contractors which accept and deliver an order without a
purchase order number or other properly executed contract form do so at their own risk.

1. Purchase Order Changes
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within the delivery time originally stated in the solicitation and is liable for any resulting expenses the
Institution incurs.

Lost or Damaged Shipments

The receiving Institution will note all apparent damages in transit on the freight bill and will notify the
contractor. Discovery of concealed damage or loss must be reported by the receiving Institution to the
contractor. The contractor must make immediate replacement of the damaged or lost merchandise or be
in default of the contract. It is the contractor's responsibility to file a claim against the carrier. If damage
is to a small quantity, with the procurement department's approval, the contractor may deduct the amount
of damage or loss from its invoice in lieu of replacement.

G. Complaints on Vendor's Goods or Services

The Institution’s procurement department shall report differences between the contract and subsequent
performance to the contractor in accordance with each Institution’s procedures. Failure to respond within the
specified time may result in removal, suspension or debarment from future opportunities. Complaints or
discrepancies on contractor performance should be reported as they occur.

1.

Inspection, Acceptance, and Rejection of Goods or Services

The Institution’s procurement department or designee is responsible for inspecting and accepting goods
or services purchased. Inspection is the close and critical examination of goods or services delivered to
determine conformance with applicable contract requirements or specifications.

Rejection of goods or services is the responsibility of the Institution whenever the goods or services do
not meet contract requirements.

Termination for Default, Default Actions

A contractor may be considered in default if it fails to perform in accordance with the terms of the purchase
order or contract. If a satisfactory resolution has not been reached, the Institution sends the contractor a
Termination for Default Letter and takes repurchase action by awarding to the next lowest bidder or
resoliciting bids. If the repurchase results in increased costs to the Institution, the Institution may invoice
the original contractor for the excess costs. Until the excess costs repayment has been received, the
contractor may be removed, suspended or debarred from future opportunities by the Institution. If
repayment has not been made by the end of the specified period of time, collection action may be taken
under the Institution’s approved debt collection policy. Contractors shall not be liable for any excess cost
if the failure to perform arises out of any act of war, order of legal authority, strikes, act of God, or other
unavoidable causes not attributed to their fault or negligence. Failure of a contractor's source to deliver is
generally not considered to be an unavoidable cause.

Termination for Convenience

A purchase order or contract may be terminated for the Institution’s convenience by notifying the
contractor. This notice specifies the extent to which performance under the purchase order or contract is
terminated, and the date of termination. If the date of termination is not practical, the contractor
immediately notifies the Institution. The contractor and Institution seek to establish a mutually acceptable
date. If an agreement cannot be reached, the Institution, in its sole discretion, establishes adate.

Page 30 of 53




Page



threatening manner toward Institutional personnel.
(9) Sale, under non-emergency conditions, of building materials, supplies, or equipment for any building or
structure constructed by or for the Institution by an independent vendor employed to furnish architectural
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H. Billings and Invoices
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c. Ifa proprietorship, partnership or corporation provide Federal employer identification number.

d. Pay interest to subcontractors on all amounts owed by the contractor that remain unpaid after seven
days following receipt by the contractor of payment from the Institution for work performed by the
subcontractor under that contract, except for amounts withheld as allowed by prior notification.

e. Accrue interest at no more than the rate of one percent per month.

. Include in each of its subcontracts a provision requiring each subcontractor to include or otherwise be
subject to the same payment and interest requirements with respect to each lower-tier subcontractor.

NOTE: A contractor's obligation to pay an interest charge to a subcontractor may not be construed to
be an obligation of the Institution. A contract modification may not be made for the purpose of
providing reimbursement for such interest charge. A cost reimbursement claim may not include any
amount for reimbursement for such interest charge.

6. Electronic Payment
Vendors will be paid in accordance with Governing Rules Section §39-46, Payment Date, which requires
payment within 30 days of invoice or receipt of goods or services date, whichever is later, or by the terms,
conditions and early payment discounts established under contracts with the Institution. Institutions may
require vendors to receive payments via specified electronic methods and provide the Institution with any
additional discounts that may result from paying electronically. Each party must bear the respective fees

and other charges assessed by its designated bank(s) and third-party service providers for electronic
payments.

Section 10 - Remedies, Protests, and Disputes

A. Ineligibility (Governing Rules 847)

Any bidder, offeror or contractor refused permission to participate, or disqualified from participation, in
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4. This shall not apply to procurements involving the prequalification of bidders and the rights of any
potential bidders under such prequalification to appeal a decision that such bidders are not responsible.

If, upon appeal it is determined that the decision of the public body was not an honest exercise of
discretion, but rather was arbitrary or capricious or not in accordance with the Constitution of Virginia,
applicable state law or regulation, or the terms or conditions of the Invitation for Bid, and the award of
the contract in question has not been made, the sole relief shall be a finding that the bidder is a responsible
bidder for the contract in question or directed award or both. If it is determined that the decision of the
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be reversed only if the petitioner establishes that the decision was not:

1. an honest exercise of discretion, but rather was arbitrary or capricious;

2. inaccordance with the Constitution of Virginia, applicable state law or regulation, or the terms
or conditions of the Invitation for Bid;

3. or in the case of denial of prequalification, based upon the criteria for denial of prequalification set
forth in subsection B of 8 14 of the Governing Rules.

In the event the apparent low bidder, having been previously determined by the Institution to be not
responsible in accordance with § 4 of the Governing Rules, is found by the court to be a responsible bidder,
the court may direct the Institution to award the contract to such bidder in accordance with the requirements
of this section and the Invitation for Bid.

A bidder denied withdrawal of a bid under § 23 of the Governing Rules may bring an action in the appropriate
circuit court challenging that decision, which shall be reversed only if the bidder establishes that the decision
of the Institution was not:

1. an honest exercise of discretion, but rather was arbitrary or capricious or
2. in accordance with the Constitution of Virginia, applicable state law or regulation, or the terms
or conditions of the Invitation for Bid.

A bidder, offeror or contractor, or a potential bidder or offeror on a contract negotiated on a sole source or
emergency basis in the manner provided in § 5 of the Governing Rules, whose protest of an award or decision
to award under 8 50 of the Governing Rules is denied, may bring an action in the appropriate circuit court
challenging a proposed award or the award of a contract, which shall be reversed only if the petitioner
establishes that the proposed award or the award is not:

1. an honest exercise of discretion, but rather is arbitrary or capricious or
2. in accordance with the Constitution of Virginia, applicable state law or regulation, or the terms and
conditions of the Invitation for Bid or Request for Proposal.

If injunctive relief is granted, the court, upon request of the Institution, shall require the posting of reasonable
security to protect the Institution.

A contractor may bring an action involving a contract dispute with the Institution in the appropriate circuit
court. Notwithstanding any other provision of law, the Comptroller shall not be named as a defendant in any
action brought pursuant to the Governing Rules or § 33.2-1103 of the Code of Virginia, except for disputes
involving contracts of the Office of the Comptroller or the Department of Accounts.

Nothing herein shall be construed to prevent the Institution from instituting legal action against a contractor.
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Section 11 - Ethics, Conflict of Interests, and Freedom of Information

A. Standards of Conduct (Governing Rules 8§57)

Because of the extraordinary trust and responsibility exercised by public officials conducting procurement
transactions and because of the legitimate expectations by the public that this trust and responsibility be
exercised properly, laws of the Commonwealth dictate a higher standard of conduct for procurement officials
than for public employees generally. Procurement officials and contractors must be cognizant of these laws
which include the Virginia Public Procurement Act, the State and Local Government Conflict of Interests
Act, and the Virginia Governmental Frauds Act. All employees having official responsibility for procurement
transactions must conduct business with contractors in a manner above reproach in every respect.

No State employee having official responsibility for procurement transactions:

1. shall solicit, demand, accept, or agree to accept from a bidder, offeror, contractor or subcontractor any
payment, loan, subscription, advance, deposit of money, services or anything of more than nominal or
minimal value present or promised, unless consideration of substantially equal or greater value is
exchanged (Code of Virginia, Section 2.2-4371); or

2. shall accept employment from any bidder, offeror or vendor with whom the employee dealt in an official
capacity concerning procurement transactions for a period of one year from the cessation of employment
by the State unless the employee or former employee provides written notification to the president of the
Institution prior to commencement of employment by that bidder, offeror or vendor (Code of Virginia,
Section 2.2-4370).

Further, all personnel having official responsibility for procurement transactions shall be knowledgeable

about the provisions of Article 6, Sections 2.2-4367 through 2.2-4377, the Code of Virginia, entitled "Ethics
in Public Contracting.” "No public employee having official responsibility for a procurement transaction shall
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C. Documentation
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Appendix A -- Resources

The Governing Rules

Rules Governing Procurement of Goods, Services, Insurance, and Construction by a Public
Institution of Higher Education of the Commonwealth of Virginia Governed by Subchapter
3 of the Restructured Higher Education Financial and Administrative Operations Act,
Chapter 4.10 (8 23-38.88 et seq) of Title 23 of the Code of Virginia.
https://vascupp.org/sites/vascupp/files/2020-05/vascapp-governing-rules.pdf

Commonwealth of Virginia Construction and Professional Services Manual (CPSM)

Division of Engineering and Buildings, Department of General Services, 805 East Broad
Street, Richmond, Virginia 23219. https://dgs.virginia.gov/engineering-and-
buildings/statewide-constructionproject-management/about-the-cpms/

VASCUPP Website

https://vascupp.org/
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Consideration
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Emergency
An occurrence of a serious and urgent nature that demands immediate action.

Ethics
Pertaining to or relative to moral action, conduct, motive or character; as ethical emotion; professionally right
or befitting; conforming to professional standards of conduct. (Governing Rules 857).

Evaluation of Bids
The process of examining a bid after opening to determine the bidder's responsiveness to requirements,
responsibility, and other characteristics of the bid relating to selection for award.

General Terms and Conditions
Standard clauses and requirements incorporated into all solicitations (IFB/RFP) and resulting contracts
which are derived from laws or administrative procedures of the government agency (Also called "Boiler
Plate™)

Goods
Material, equipment, supplies, printing, and automated data processing hardware and software (Governing
Rules §4).

Informality
A minor defect or variation of a bid or proposal from the exact requirements of the Invitation for Bids, or
the Request for Proposals, which does not affect the price, quality, quantity, or delivery schedule for the
goods, services or construction being procured (Governing Rules §4).

Inspection
Examination and testing of goods and services to determine whether the goods and services furnished
conform to contract requirements, an important component of contract administration.

Invitation for Bids (IFB)
Also known as an “Invitation to Bid”, a document, containing or incorporating by reference the
specifications or scope of work and all contractual terms and conditions that is used to solicit writtenbids
for a specific requirement for goods or nonprofessional services.

Late Bid or Proposal
A bid or proposal which is received at the place designated in the Invitation for Bids or Request for
Proposals after the deadline established by the solicitation.

Latent Defect
A deficiency or imperfection that impairs worth or utility that cannot be readily detected from visual
examination of a product. Examples would be the use of non-specification materials in manufacture, or
missing internal parts such as a gasket, gear, or electrical circuit, etc.

Liquidated Damages

A sum stated in a contract, to be paid as ascertained damages for failure to
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Multiple Award
The award of contracts to more than one bidder. When a solicitation in its terms and conditions so provides,
awards may be made to more than one vendor (Governing Rules §4)
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Performance Specification

A specification setting forth performance requirements that have been determined necessary for the item
involved to perform and last as required.

Potential Bidder or Offeror
A person who, at the time the Institution negotiates and awards or proposes to award a contract, is engaged
in the sale or lease of goods, or the sale of services, insurance or construction, of the type to be procured
under the contract, and who at such time is eligible and qualified in all respects to perform that contract,
and who would have been eligible and qualified to submit a bid or proposal had the contract been procured
through competitive sealed bidding or competitive negotiation (Governing Rules 84).

Prebid or Preproposal Conference
Meeting held with prospective bidders or offerors prior to submission of bids or proposals, to review,

discuss, and clarify technical considerations, specifications, and standards relative to the proposed
procurement.

Prequalification
A procedure to prequalify products or vendors and limit consideration of bids or proposals to only those
products or vendors which have been prequalified.

a. Qualified Products List (QPL): A list of products that have been tested and approved based on
written prequalification procedures.

b. Qualified Contractors List (QCL): A list of contractors whose capability to provide a service has
been evaluated and approved based on written prequalification procedures.
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Protest
A written complaint about an administrative action or decision brought by a bidder or offeror to the
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Services
Services means any work performed by an independent contractor wherein the service rendered does not

consist primarily of acquisition of equipment or materials, or the rental of equipment, materials and
supplies (Governing Rules §4).

Sheltered Workshops
A work-oriented rehabilitative facility with a controlled working environment and individual goalswhich

utilizes work experience and related services for assisting the handicapped person to progress toward
normal living and a productive vocational status (Governing Rules §4).
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Termination For Convenience
The termination by the Institution’s procurement office, at its discretion, of the performance of work in
whole or in part and makes settlement of the vendor's claims in accordance with appropriate policy and
procedures.

Termination For Default
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Appendix D -- SWaM Procurement Programs

Institutions shall establish programs to facilitate the participation of
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